Joanne Benoit

From: Cynthia Rathwell

Sent: Thursday, May 19, 2005 5:00 PM

To: ‘procedure@crtc.ge.ca'

Subject: Complaint by 6166954 Canada Inc. against Shaw & Star Choice

Please find attached responses to interrogatories. Attachments do not appear in the electronic document. The whole
docurnent, including attachments, is currently being faxed, but CRTC fax numbers is busy. Please note that the entire
document has been successfully faxed to the complainant.

Thank you,

Cynthia Rathwell (Star Choice) & Michael Ferras (Shaw Communications)

Pridevision-Ex
Hrng- Response ...
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May 19, 2005

Mr. Randolph Hutson

Director, Competitive Disputes

Broadcasting

Canadian Radio-television and
Telecommunications Commission

Les Terrasses de la Chaudiere

1, Promenade du Portage

Gatineau, Quebec

By email & fax:

procedure@crtc.gc.ca
(819) 997-4504

Dear Mr. Hutson:

RE: Complaint by 6166954 Canada Inc. (616) against Shaw Communications
Inc. (Shaw) and Star Choice Communications Inc. (Star Choice) pursuant to
Sections 9, 20 and 40 of the Broadcasting Distribution Requlations

Please find below the responses of Shaw and Star Choice to the Commission’s
interrogatories, which were set out in a letter dated May 5, 2005.

In addition, Shaw and Star Choice claim confidentiality with respect to the following
materials that form part of this filing:

1. The price of the proposed (SR =5 oxplained in the answer

to Commission Q4, below,

2, The letter carriage agreement between Shaw and Star Choice, respectively,
and Headline Media Group, dated October 25, 2001,

3. The response to Q5, below, which reiterates certain details of the October 25,
2001 carriage agreement and explain

services carried by Shaw and Star Choice, and

4, Attachment 2 to these interrogatories, an email from Rob Malcomson to

Jennifer MacDonald, as well as the description of that attachment contained
in the response of Shaw and Star Choice to Q1.

With respect to aforementioned items 1-3, Shaw and Star Choice claim confidentiality
because the information contained in those documents contain sensitive commercial
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information which, if disclosed, could reasonably be expected o prejudice the
competitive position of Shaw and Star Choice.

With respect to item 4, above, Shaw and | Star Choice claim confidentiality with respect
1o this email because it contains sensitive commercial information that could prejudice
the competitive position of another BDU. ;|

Qi1 Please provide evidence in 5uppoﬁ' of the assertion that PrideVision's
previous owners chose or requested carriage other thanona packaged
baslis.

The following attachments to these intetrogatory responses evidence the choice
of PrideVision's previous owners to be carried on a stand-alone, not packaged,
basis:

Aftachment 1_- A letter dated March 28, 2001, from Jennifer Macdonald, on ',
behalf of Shaw, to PrideVision (subsequent to a meeting of March 1). In this

letter, Shaw reminds PrideVision that in the March 1 meeting, Shaw encouraged

PrideVision to “consider reducing your wholesale fee in order to be packaged in a ,
more affordable digital tier of service.” (para. 2). This was in response o )
PrideVision's statement in the mesting that it was considering a premium priced

stand-alone distribution option. TH'letter evidences not only that stand-alone

carriage was being contemplated by PrideVision’s previous owners, but that

Shaw itself did not refuse to negotiaté packaged distribution or compel the

previous owners 10 accept stand-alone.carriage-

Attachment 2 -This e-mail of August 28, 2001, from Rob Malcolmson of
PrideVision to Jennifer MacDonald, sets out the key terms of PrideVision's
affiliation agreement with ExpressVu. It demonsirates that the ExpressVu stand-
alone carriage deal preceded any agreement with Shaw and Star Choice and
became the basis for the terms ultimately agreed upon by PrideVision’s previous
owners with Shaw and Star Choice. No mention is made of inclusion in @
package.

Attachment 3 - This attachment includes a letter, dated April 22, 2002, from the
CRTC to PrideVision, asking Pride\ision to confirm statements by Star Chaice
and Vidéotron, respectively, that PrideVision's stand-alone carriage was pursuant
to a request by PrideVision. e

in its written response of May 3, 2002, (which forms part of Attachment 3), the
former principal of PrideVision, Mr. Johin Levy, confirms that:

PrideVision does have agreements in place with all the major cable
and DTH BDU's [sic], with one notable exception being Videotron.

MAY-19-2885 BS:27PM FAX: 6132342397 ID:CRTC
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- para. 3

As well, Mr. Levy notes that PrideVision's agreements with all major cable and
DTH BDUs “provide for either the stand-alone distribution or stand-alone
distribution with the additional option for subscribers to add PrideVision onto any
discretionary programming package at the option of a subscriber (para. 3).

Mr. Levy goes on, specifically, to state that:

We can confirm Star Choice’s statement in its February 20, 2002
correspondence that the offering of PrideVision on a stand-alone
basis on the Star Choice DTH system is the result of a business
arrangement negotiated by the parties. We also note, as Star
Choice did in its correspondence, Commissioner Langford’s
statement in Decision CRTC 2001-612 that if no agreement exists
between a BDU and a programming service the Commission’s
mandated directions regarding carriage apply but that those
directions can be changed by agreement.

In summary, PrideVision is satisfied with the carriage arrangements
it has in place with those BDUs with whom it has affiliation
agreements. PrideVision continues to be prepared to have its
service distributed as an add-on to a package of programming
services (in addition to the stand-alone arrangement) if that would
be of assistance to BDU's (assuming an agreement reflecting such
carriage terms is reached).

- para. 4
The letter from Mr. Levy demonstrates that:

- PrideVision itself had a business plan based upon stand-alone
distribution,

- Stand-alone distribution was by agreement, and
- PrideVision was satisfied with the arrangements.

There is no indication that PrideVision’s former owners were forced into the
stand-alone arrangement with Shaw, Star Choice or any other BDU. To the
contrary, the letter suggests that PrideVision’s previous owners were amenable
to negotiations to consider distribution of the service as an “add-on” to a package
if that would be of assistance to BDUs. Notably, there is no suggestion that
packaged carriage was being sought or contemplated as part of PrideVision's
own business plan.




Q2

Q3

Finally, Mr. Levy's letter to the Commission indicates PrideVision's view and
intention that the packaging rule set out in the Distribution and Linkage rules had
been superseded by agreements between PrideVision and the BDUs.

Please provide an update on Shaw and Star Choice’s positions with
respect to the continuation of adult programming on OUTtv.

There has been no change in our respective positions.

The distribution agreements between the Category 1
service formerly known as PrideVision and, respectively, Star Choice and Shaw
remain in full force and effect. However, consistent with our earlier submissions

on this matter, each of Star Choice and Shaw are prepared to distribute OUTtv in
M

Please provide your respective positions on the significance, if any, of
this alleged notice on whether the current or existing distribution
agreement remains in full force at the present time.

Shaw and Star Choice do not believe that the alleged “notice” of new affiliation
terms has any significance whatsoever. The existing agreements (I

he Agreements do not provide for a unilateral
change of the terms of distribution by Network (PrideVision, now known as
OUTtv), nor does it obligate AFFILIATE (Shaw) to respond to any “invitation to
negotiate.”

Q4
What is the
“same retail price” as other Category 1 services? Does Shaw now offer

other Category 1 services exclusively in “pick 5” or “pick 10” packages or
in theme packages as well? Are there any restrictions on how subscribers
may redesign the packages they elect to receive? If so, please elaborate.
Would Shaw consider creating a smaller “theme package”

i 12 April 200

Customers can currently choose digital services individually at a monthly
subscription price of $2.99 for 2 channels. This is the same price for all Category
1 and Category 2 services, other than for OUTtv due to its standalone carriage
arrangement. As well, customers can currently choose any 5 digital services
(“pick 5”) for $6.95 monthly, any 10 digital services (“pick 10”) for $10.95 monthly




or all Category 1 and 2 digital services (“value pack”) for $20.95

Other than the all-inclusive “value pack”, Shaw does not offer any pre-set

packages, including theme packages, composed of Category 1 and 2 digital
services.

The principle behind Shaw's packaging is to maximize customer choice and
therefore Shaw does not offer theme packages. Star Choice, however, has an
approach of offering theme packages as its marketing strategy.

Q5  With specific reference to the letter carriage agreement between
Shaw Communications Inc. and Headline Media Group dated October 25,
2001, identify the sections that support Shaw’s assertion that PrideVision
agreed to be carried on a stand-alone basis and waived its rights to be
carried as part of a package as required under section 12 of the
Distribution and Linkage Rules for Class 1 and Class 2 licensees.

As indicated above, in a letter to the

- -

Commission dated May 3, 2002 PrideVision's previous owners made it clear that
they agreed to stand-alone carriage (see Attachment 3, described above). '
Although Shaw requested that PrideVision consider a lower rate in order to be
included in affordable packaging (see Attachment 1), PrideVision did not respond
to this request.

r. Levy’s letter to the Commission of May 3, 2002 indicates tha
PrideVision's previous owners understood and accepted that they had “changed
by agreement” the Commission’s “mandated directions regarding carriage” that
would otherwise apply (see Attachment 3, letter from John Levy to CRTC, page
2).




We trust that the foregoing responses provide the Commission with the information
requested.

Yours truly,

i

S

Michael Ferras
Director, Regulatory Planning
Shaw Communications Inc.

// o L
I 1JI “-‘.‘q‘-‘

R ’ L

Cynthia Rathwell
Vice-President, Regulatory Affairs
Star Choice Communications Inc.

.

cc.  Bill Craig, 6166954 Canada Inc. (416) 979-1300




Attachment 1

SHAW )

March 28. 2001

Rob Malcolmson

Headline Sports Broadcasting
370 King Street West, Suite 304
Toronto. ON M5V 1J9

VIA FACSIMILE: (416) 977-8128

Re: PrideVision

Dear Rob

Thark you for taking the time to come to Calgary to meet with us on March 17,2001 We
enjoyed learning more about your plans for the launch of PrideVision.

We have recently completed our meetings with most of the Category 1 services and now
have a better idea of the packaging and gricing expectations of each service provider. In
our convarsation, you will recall that we asked whether you would consider reducing
your wholesale fee in order to be packaged in a more affordable digital tier of services
We would like to have your comments on this proposal as soon as pessible so that we
can move forward with the negouations for the carnage of your service.

Furirer. if you have additional rate proposals for your servica please forward them tomy
attention for our consideraticn

Finally, we continue to plar for a September 1 2001 launch of the Categery 1 services
Should your intended launch date change please advise us as soon as possible so that
we may acjust our plans accordingly.

We leok forward to our next discussion ~n the carriage of PrideVision, which we will
schedule following the receipt of yourrate proposal. In the meantime, should you have
any adcitional questions or concerns. please de not hesitate to contact me directly at
(403) 750-4582

Sincerely

SHAW COMMUNICATIONS INC/\
i aua

|

VA AN [

C Jenmifar McDenald
~Director. Planning

o Michasi D'Avella
R R N S A
e 00 639 g Averug Sy Calgary, Aierta 726 214
T2lachone (103 750-4500 » favsimife (4063 753-45010




Attachment 1

SHAW )

March 28, 2001

Rob Malcolmson

Headline Sports Broadcasting
370 King Street West, Suite 304
Toronto ON M5V 1J9

VIA EACSIMILE: (416) 977-8128

Re: PrideVision

Dear Rob,

Thank you for taking the time to come to Calgary to meet with us on March 1, 2001 We
enjoyed learning more about your plans for the launch of PrideVision

We have recently completed our meetings with most of the Category 1 services and now
nave a better idea of the packaging and pricing expectations of each service provider n
our convarsation, you will recall that we asked whether you would consider reducing
your wholesale fee in order to be packaged in a more affordable digital tier of services
We would like to have your comments on this proposal as soon as possible so that we
~an move forward with the negotiations for the carriage of your service.

Further 1f you have additional rate proposals for your servics please forward them to my
attention for our consideraticn

Finally. we continue to plan for a September 1 2001 launch of the Categery | services
Should your intended launch date change. please advise uz as socn as possible so that
we may adjust our plans accordingly

We look forward to our next discussion nn the carriage of PrideVision, which we will
schedule following the receipt ¢f your rate proposal  In the meantime, should you have
any additional guestions or CONCernNs, plzase do not hesitate to contact me directly &
(403) 750-4582

SHAW COMMUNICATIONS 1!

VA .,'H-I_:'

|
Jenpifar McDonald
~Oirector Planning

ol Michast D'Avella
SR R N SV S

Serte Q00 B4G 4ra Avenue SW Calgary Siberta T2¥ 4L
Talacione (3035 750-4500 « Facsimite (4G3) 750-4501
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McDon\q‘pld‘& Jennifer (CancomlSussex)

i |

Erom: ‘\ \] Rap Malcelmson [rma\colmson@headlinemed'lagroup.com]

Sentt Tuesday, Augus 28, 2001 9:37 AM

Ta: Jennifer McDonald {E-mail)

Jennifer here are tre Koy terms of the expressvu deal. Retail rate capped &t
765 per month when oferad on a standalons bagis. Pride gets 60 per cent
Retall rate of 5.95 wnen offered as @ diserationary add en 10 @ theme pak.
Pride gets 75 per cect of this. Tnree monih frée preview Pride has right to
require up to 4 15 day free previews per year, Markeling cr a joint basis t¢
be discussed Access fee payapie by star ehoice to be discusged. When is
Michae! available to meat to gt this dona? Please provide same dates and

tirnes asap. Rot

U B
by Ma g

MAY-19- :
2885 BS: 28PM FRx: 6132342597 ID:CRTC
iCR PRAGE: B3 R=95%
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QUTSIDE THE BOX

May 3, 2002

Delivered Via Facsimile

M. Clsuds Doucet

Director

Disibution and Competitive Policy
57C Kng St Was Cal'\_-':‘-dlm RﬁdiO—iEICViSiDD

end Telecommunicatons Cemmission

$uim 208 Les Terrasses de la Chaudier?

Central Building
PO 3o 8¢ ] Promerade du Pertage

Hull, Quebec K14 ON2

Toton Ont

Daaz Wi Doucet:
MSY 19

Re:  Complaiat by a Subscriber e Packaging of Pride¥isioi:

o i

e are in receipt of your corespendenes gatzd April 22, 2002 with respect 10 =g curzent
w 1418 979 D cardage amangements for PrdeVision Inc., 2 Category ] digital programiming seIvics.

T (4181979 13CT In vour comespomdence you refer o tae Commission's Dismisnton and Liikegs
Recuirererts for both ¢cable systems (Public Notice CRTC 200:-89) and direct-to-bome
OTE) sysems (Public Notice CRTC 2002-50), each of which provice That casle end
DTS licencees ee mot permittag to diszioute Lategery 1 specialty programuming services
o= 3 stand-alone basis tnless the “2Rsery © ger”-e 1o also distibuted as pant of a
package. You beve also enclosed comespondence from Star Cheice aad Vi.zcton

responding to subscniver inquines with respect e packzging of PrideVision.

-m,‘:r':dgui:ic.‘.tv_«::.'.‘

I3 response to your r2quest o7 clarifizarion, we can advise as follows. PrideVisian dces
pave agreemmenis in place with all the major cgble and DTH BDU's, with cne actadis
exception being Vidzcizon, These &CTRemENDs provide either for the spand-zlow
dismipuson of PrideVision ef stard-alonz distibuton with the adSvonal option
srmseribers to 23¢ PrideVision cam any discraticnasy ProgrimIming package at iz epiicn
£ fue subseriber. We cen confmn Siw Choice's stemzment in is Februay 20, 2002

o ; s TR B . S, g i - e E A0S
correspondsnee that the offering of Prdsyon en 2 stang-alons basis on the Swar Crnoies

Loy

=]

ey . 1 2 o o mw—y At e ! s —ian o plen
T systerm i3 toe TemL Of A husiness arangement zegodatsd DY me paes, We 2
.
canl
L

&

UI

~ciz, as Star Choles aid in it5 comrsapendance, Commussiones Lepngferd's slatems
ot

Decisien CRTC 5001-612 that i mo ageamen sty betwemn
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Page2

prograrrming service the Comumission's mandated directions ragarding carmiage arply but
thatt those dizections can be changed by agresment.

In swomary, PrideVision 15 satisfied with the carriage arrangements it bas in place wit

those BDU's with whom it has affliation agreements. PrideVision continues to o2

prepared to bave its service diszibuted as an add-on to a package of programziing é
services (in additon to the stand-glone arrangement) if that would be of assisiance o

BDU's (agsuming an agresment reflecting such carriage terms is reached).

We hope that this is of assistance to the Commissior.. 1 look forward te responding to
ary forther inquiries the Commission may have.

Yours vary truly

-

Presiden: = PrideVision nc.
g

¢cc-  Edward G Trepanier
Videotyon Lizz

Cyrthia Rathwsli
Sizr Choice Communicaticns ire.
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Dear N Levy

Tme Commissicn nas been made aware szt a number o catie
gistributars as wall as diraci-o-home (DTH) coeralers ars presently

distribut ng the servize cf PrideVison Ine on stanc-aicne basis

¥ only

LA As you xncw. (he Commssion's Distrioutien and Linkage
Raquiremer:s for peth cable sysiams arc DTH oserators sigte e

‘ ‘ “Afnere a hcensze cistrioutes any of the Categery | speciaity
_ grogramiming sarvices, the licansze will net pe permitiad o

' disiricue any of these services on a stanc-aone basis
uniess toe Cat agarv 1 servica is aiso distributed 25 par.of 2
cackage'

L Wae are anciosing, for your information, a cepy of A isttar dated 2C
. February 27n2 from Star Cheice as well as a copy of & \alter dated

47 Apfil 2002 TTom Mg otrcn tda Boin distribuicrs siate that they
- ars offering F 0 deV.;.:n ‘e on & Shanc-aicna basis withcut
necassarily offering N2 semce as part of 2 package @ 3raquirec oY
ic

Clepeand Inguplid s VHLANT 37T
Talt lrgg 1-87 /045 Tar

'1‘.(:. U' bl :'Zu

C anada
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tnz Commission’s Distributicn and Linkage Requirements. They
infar that they have an agrsement with PrideVision inc. Could vou

crovide the Commissicn with ysur commenis on this issus within 15
days of receipt of our letter

Yours sinceraly
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Claude Dcoucet
Diresior

Distrisution and Compstitive Paoiicy
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cc Ecouard G Trépanier
Vidactiron liés

Cynithia Rathweil
Star Choica Cammunications ing




