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BEFORE THE CANADIAN RADIO-TELEVISION AND TELECOMMUNICATIONS COMMISSION

PART VII APPLICATION OF BELL CANADA

POLICIES, RULES AND PROCEDURES RELATED TO 

REPORTING OF INTERCORPORATE TRANSACTIONS

1.0
BACKGROUND
In the proceeding leading to Decision 97-5, Review of Intercorporate Transactions Policies, Rules and Procedures, the Commission reviewed the intercorporate transactions policies, rules and procedures existing under rate base/rate of return regulation which was in place at that time.  In that Decision, the Commission was of the view that the former Stentor companies (the Companies) were operating in a regulatory environment that had changed since intercorporate transactions reporting requirements were first established.  The Commission agreed with the Companies’ submission that, with the implementation of the split rate base regime, the reporting of intercorporate transactions between the Competitive segment and non-integral affiliates was unnecessary.

Subsequently, in Decision 97-9, Price Cap Regulation and Related Issues, the Commission found that the intercorporate transactions requirements approved in Decision 97-5 could be reduced even further, given the Commission’s view that:

“…the telephone companies’ regulatory burden should be streamlined as much as possible during the price cap period in order for them to achieve the full benefits of price cap regulation.”

Among other things, in Decision 97-9 the Commission decreased the frequency of the filing of intercorporate transactions reports from a quarterly to a semi-annual basis, eliminated requirements for the tracking and reporting of development costs for enhanced services, and eliminated the annual external audit regarding the “most favoured customer” clause in Bell Canada’s agreements with Northern Telecom.

In the proceeding leading to Decision 97-9, the Companies had argued that under price cap regulation there was no longer any practical purpose for the Companies to file information with the Commission regarding intercorporate transactions, since there would be no incentive to cross-subsidize any affiliates of the Companies with earnings from the operations of the Utility Segment.
  The Companies noted the Commission’s views in Decision 94-19, Review of Regulatory Framework, that:

“Price caps allow for more efficient and effective regulation in a number of ways.  First, price caps reduce incentives and opportunities for companies to over-invest or misallocate costs.  Once caps are established, prices cannot exceed them (apart from the operation of a limited number of exogenous variables), even if the investment base is increased.  Second, price caps reduce opportunities to cross-subsidize or engage in anti-competitive pricing, because price changes in one basket cannot be offset by changes in other baskets.”
 (emphasis added)

However, in Decision 97-9, the Commission continued to require the reporting of intercorporate transactions, noting that: 

“…[the Commission] has a statutory obligation to ensure that rates remain just and reasonable regardless of the form of regulation adopted and considers it prudent during the first cap period to reduce the need for regulatory reporting requirements in a gradual manner, rather than all at once, as suggested by Stentor and TCI.

Furthermore, the Commission is of the view that there is a continued need for sufficient information to allow the monitoring of the price cap parameters to ensure that its objectives are being met and to review the price cap parameters at the time of the price cap review.”
  

Notwithstanding the Company’s view that price cap regulation, in and of itself, obviates the need for any intercorporate transactions reporting, the Company submits there are a number of additional modifications which could be made to the current intercorporate transactions reporting regime that would significantly reduce the regulatory burden on Bell Canada while, at the same time, continuing to provide the level of detail necessary for the Commission to effectively ensure that its objectives are being met and that sufficient information is available at the time of the price cap review.  These proposed modifications are described below.

2.0
PROPOSED MODIFICATIONS

2.1
Reporting of Receipts/Payments by Contract or Type of Transaction 
At the present time, Bell Canada reports all “significant”
 intercorporate transactions by contract or type of transaction.  In addition, with respect to significant “receipts” for goods and services provided by Bell Canada to affiliated companies, the Company identifies the basis of valuation, including the amount and percentage of contribution received for each contract or type of transaction.

A considerable amount of work is involved to track and report transactions at this level of detail, given that the Company must examine all invoices in order to classify transactions by contract or type of transaction and must also carry out detailed analysis, on an invoice by invoice basis, in order to determine the amount and percentage of contribution received.  The Company submits that the amount of work involved is disproportionate to the value of the information which is consequently provided to the Commission.  This is particularly the case under price cap regulation.

As an alternative, the Company proposes to report total intercorporate transactions by affiliate, showing one amount for “total receipts” and another for “total payments”, in the same manner as “miscellaneous” intercorporate transactions are now reported.  Under such a format, the Company would be able to obtain the information required to prepare the intercorporate transactions report directly from its accounting records, without having to examine, analyze and tabulate every single invoice relating to a particular affiliate.  The Company submits that this proposed treatment would be consistent with section 7(f) of the Telecommunications Act, which states that it is an objective of Canadian telecommunications policy “…to ensure that regulation, where required, is efficient and effective”.

While the Company continues to believe that intercorporate transactions reporting is no longer relevant in a price caps regime, as an added safeguard during the current price cap period, the Company would continue to provide the Commission with copies of all contracts and agreements which are relevant to the reported transactions, so that the Commission could examine the terms and conditions of each and satisfy itself that such transactions were taking place in accordance with Bell Canada’s Intercorporate Pricing Policy.  As always, the Commission could, at any time, question the Company if further information were required on any aspect of intercorporate transactions reporting, including the terms and conditions of related contracts or agreements.

2.2
Relevant Affiliates 
At the present time, Bell Canada reports transactions involving the Utility Segment of Bell Canada or an integral affiliate, on the one hand, and any affiliate which is “controlled in fact” by BCE Inc., on the other.  As the Commission is aware, Bell Canada has not been a wholly-owned subsidiary of BCE since 1 June 1999, when Ameritech (now SBC) acquired an indirect 20% minority interest in Bell Canada through Bell Canada Holdings Inc.

Given SBC’s financial interest in Bell Canada and the fact that SBC appoints the Chief Financial Officer of Bell Canada, SBC has the necessary financial incentive to ensure that all transactions between subsidiaries of Bell Canada Holdings Inc. (e.g., Bell Canada) and other subsidiaries in the BCE group of families (e.g., Telesat) proceed at fair market value.  As a result, the Company submits that it is no longer necessary or appropriate to report transactions with those BCE subsidiaries or affiliates which are not also direct or indirect subsidiaries of Bell Canada Holdings Inc.  

3.0 ORDER SOUGHT

Given the Commission’s intentions, as expressed in Decision 97-9, to reduce the regulatory burden as much as possible during the price cap period in order for the Companies to achieve the full benefits of price cap regulation, the Company requests that the Commission issue an order as soon as possible, updating and modifying the intercorporate transactions policies, rules and procedures applicable to Bell Canada.  In particular, the Company seeks the following Orders:      

(a) A directive dispensing with the requirement, originally established in 

Decision 87-13, Cellular Radio – Adequacy of Structural Safeguards, for Bell Canada to include, in its intercorporate transactions reports, itemized lists of assets and expenses broken out into causal costs (or other valuation) and the amount and percentage of contribution.

(b) A directive dispensing with the requirement to report any transactions between the Utility Segment of Bell Canada and its integral affiliates, on the one hand, and those affiliates of BCE Inc. which are not direct or indirect subsidiaries of Bell Canada Holdings Inc., on the other.   

In Public Notice 98-6, the Commission identified five factors that would assist it in assessing whether an application raises an issue relating to the original or the continuing correctness of the decision in question and, accordingly, whether it should be treated as a review and vary application or a new application.  These factors are:

(i) whether the application raises an error of law, jurisdiction or fact;

(ii) the extent to which the issues raised in the application were central to the original decision;

(iii) the extent to which the facts or circumstances relied upon in the application were relied upon in the original decision;

(iv) the length of time since the original decision; and

(v) whether the resulting decision would supersede the original decision in a prospective manner as opposed to curing an error on a retrospective basis.

The Company submits that its Application does not seek a review and variance of any prior Commission decisions, but instead constitutes a new application in accordance with the Commission’s criteria as set out above. 

With respect to the relief sought in (a) above, a significant amount of time has passed since Decision 87-13 was issued and circumstances have changed to a very large extent.  The purpose of the proceeding leading to Decision 87-13 was to ensure that cellular activities were conducted at arm’s length from and not cross-subsidized by revenues from regulated telephone company activities.  However, in Decision 98-4, Joint Marketing and Bundling, the Commission removed joint marketing prohibitions on wireline and wireless services, as contained in Decisions 87-13 and 92-13, noting that:


“Regarding the explicit prohibition on the cross-subsidization of cellular services by wireline services, the Commission is of the view that this prohibition is no longer necessary.  The Commission notes that there are fewer incentives and opportunities for anti-competitive cross-subsidization as more telecommunications markets become subject to competition and there are fewer sources of monopoly revenues.”
     

With respect to the relief sought in (b) above, the Company notes that there has been a fundamental change in the facts (but not the regulatory policy) since the issuance, in April 1983, of the Commission’s report on the proposed reorganization of Bell Canada.
  As the Commission may recall, Bell Canada was opposed, at that time, to having a minority shareholding interest imposed.  Certain intervenors, however, were of the view that:   


“…as a practical matter, the regulatory task of ensuring the appropriateness of intercorporate transactions could be both simplified and made more effective if Bell’s directors had to take into account the fact that BCE was not the sole shareholder in Bell Canada.  The Director argued that the presence of a minority interest would impose upon the Bell board members a legal responsibility to ensure that intercorporate transactions were conducted at fair market value.”
     

While the Commission decided not to impose a minority shareholding interest at that time, the Commission did recognize the principle that a minority shareholding interest would act as a “surrogate for regulatory scrutiny”.  In particular, the Commission stated that it was of the view that:


“…a minority shareholding in Bell Canada could provide a significant incentive for Bell’s directors to conduct the Company’s activities, especially intercorporate transactions, in the best interests of both its subscribers and shareholders.  However, the Commission has not been persuaded, on the base of the evidence in this Inquiry, that a minority interest in Bell Canada should be established at this time.  While there may be significant areas where the interests of subscribers and minority shareholders coincide, there are other areas where their interests clearly diverge.”
    

Under the current minority shareholding structure, Bell Canada is seeking the Commission’s approval to recognize a principle that was first identified in the original report and to apply that principle in a prospective manner, in order to lighten the burden of regulation in accordance with subsection 7(f) of the Telecommunications Act.   

In light of the above, Bell Canada submits that the extensive passage of time since these regulatory requirements were imposed has resulted in both a change in regulatory policy (insofar as the relief noted in (a) is concerned) and a change in facts (with respect to the relief requested in (b)).  While the Company believes that the current application should properly be treated as a “new” application, Bell Canada notes that it has also met the requirements for a review and vary of the original decision, in that the application has raised “a fundamental change in circumstances or facts since the decision”, as required in Decision 79-1.  

ALL OF WHICH IS RESPECTFULLY SUBMITTED THIS 12TH DAY OF MAY 2000.

NOTICE

This application is made by Sheridan Scott, Chief Regulatory Officer, Bell Canada, located at 105, rue Hôtel-de-Ville, Floor 6, Hull (Québec), J8X 4H7.

TAKE NOTICE that pursuant to section 59 of the CRTC Telecommunications Rules of Procedure, the respondent is required to mail or deliver his answer to this application to the Secretary General of the Canadian Radio-television and Telecommunications Commission, and to serve a copy of the answer on the applicant by 10 June 2000.

Service of the copy of the answer on the applicant may be effected by personal delivery or by ordinary mail.  In the case of service by personal delivery, it may be effected at the address set out above.

If the respondent does not file or serve his answer within the time limit prescribed, the application may be disposed of without further notice to him.
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