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At the XXX meeting of the Co-location Group all attending members agreed that following report should be adopted as a consensus item. 

Introduction:
The purpose of this document is to address the circumstances under which a Interconnecting Carrier (IC) is able to assign a specific co-location site to another IC.  All parties agree that such an assignment should be permitted, providing it is done in a manner that does not disadvantage the ILEC.  As such, below can be found proposed amendments to the Stentor Physical COLA and the TCI Physical COLA which incorporate the conditions under which such an assignment should be permitted.  The recommended additions to the COLAs are indicated in bold type.  Similar amendments should also be made to the virtual COLAs of each company.

As detailed below, any such assignment requires the consent of the ILEC, which is not to be unreasonably withheld.  Furthermore, it is the consensus of the Co-location Working Group that any consent made under these new provisions, does not constitute a breach of the ILEC’s obligation under section 27 of the Telecommunications Act not to grant an undue preference and does not violate the ILEC’s contractual and regulatory obligation (as outlined in its tariff) to treat all co-locators on a first come, first served basis.  It is also agreed that providing the proposed assignment meets conditions a-f as detailed below, the ILEC will grant its consent to the assignment.

Stentor Physical COLA:

22.
ASSIGNMENT

22.01. The IC shall not assign, transfer or otherwise dispose of this Agreement in whole or in part without the prior written consent of the Company.

22.02. The IC shall not sublet to anyone in any manner whatsoever any of the services and facilities provided to the IC pursuant to this Agreement or the Tariff.

22.03. The IC shall not assign or transfer its interest in the Transmission Equipment or the IC Fibre Facilities provided by the IC, in whole or in part, while the Transmission Equipment and IC Fibre Facilities are located in the Company's premises, without the prior written consent of the Company which consent shall not be unreasonably withheld.

22.04. Notwithstanding the above, the IC (“Assignor”) may assign any Physical Co-location Arrangement (“Assigned CO”) to a third party (“Assignee”) providing:

a. The Assignee has already entered into a physical co-location agreement with the Company or is eligible to enter into such an agreement, and will enter into such an agreement prior to the effective date of the assignment;

b. The Assignee pays any and all fees applicable for any work performed by the Company to bring effect to the assignment;

c. The assignment is for the Assigned CO as it is currently configured, and that any changes to the Assigned CO that the Assignee wishes to make, will be applied for by the Assignee under the regular processes contemplated under its co-location agreement with the Company;

d. The Assignor provides 30 days written notice to the Company of the pending assignment;

e. The Assignor has paid in full any outstanding monies owed to the Company directly related to the Assigned CO;

f. The Assignor cannot receive any payment above and beyond any fees it was charged for the Assigned CO by the Company plus any additional expenses it incurred, including financing charges, related to that Assigned CO and the Transmission Equipment located therein; and

g. The Assignor has obtained the express written consent of the Company, which consent shall not be unreasonably withheld.

22.05. For further clarity, in the event of any reimbursement is applicable for the Assigned CO pursuant to the Company’s tariff, then the reimbursement will be paid to the Assignee.  Notwithstanding the above, nothing in this section prevents the Assignee from paying any such reimbursement to the Assignor pursuant to the assignment arrangement made between them. 

22.06. An assignment under section 22.04 shall relieve the Assignor from any future obligation with respect to the Assigned CO, but shall not relieve the Assignor from any obligation under the remainder of this Agreement.

TELUS Physical COLA:
Article 22

Assignment

22.01. The IC shall not assign, transfer or otherwise dispose of this Agreement in whole or in part without the prior written consent of TCI.  Any assignment by the IC, under this Article 22.01, shall be conditional upon the IC providing to TCI a true copy of the assignment agreements and an agreement and undertaking from the assignee to be bound by the provisions of this Agreement and the PCL Tariff, and not to further assign its rights without complying with the provisions of this section 22.01.  No assignment, under this Article 22.01, shall relieve the IC of its obligations hereunder.

22.02. The IC shall not sublet to anyone in any manner whatsoever any of the services or facilities provided to the IC pursuant to this Agreement or the PCL Tariff.

22.03. The IC shall not assign, transfer or otherwise dispose of its interest in the Transmission Equipment, in whole or in part, while the Transmission Equipment is located in the TCI premises, without the prior written consent of TCI, which consent shall not be unreasonably withheld.  Notwithstanding the foregoing, the IC may grant a security interest in the Transmission Equipment without obtaining the prior written consent of TCI.

22.04. Notwithstanding the above, the IC (“Assignor”) may assign any Physical Co-location Arrangement (“Assigned CO”) to a third party (“Assignee”) providing:

a. The Assignee has already entered into a physical co-location (PCL) agreement with TCI;

b. The Assignee pays any and all fees applicable for any work performed by TCI to bring effect to the assignment;

c. The assignment is for the Assigned CO as it is currently configured, and that any changes to the Assigned CO that the Assignee wishes to make, will be applied for by the Assignee under the regular processes contemplated under its PCL with TCI;

d. The Assignor provides 30 days written notice to TCI of the pending assignment;

e. The Assignor has paid in full any outstanding monies owed to TCI directly related to the Assigned CO;

f. The Assignor cannot receive any payment above and beyond any fees it was charged for the Assigned CO by TCI plus any additional expenses it incurred, including financing charges, related to that Assigned CO and the Transmission Equipment located therein; and

g. The Assignor has obtained the express written consent of TCI, which consent shall not be unreasonably withheld.

22.05. For further clarity, in the event of any reimbursement is applicable for the Assigned CO pursuant to TCI’s PCL Tariff, then the reimbursement will be paid to the Assignee.  Notwithstanding the above, nothing in this section prevents the Assignee from paying any such reimbursement to the Assignor pursuant to the assignment arrangement made between them.

22.06. An assignment under section 22.04 shall relieve the Assignor from any future obligation with respect to the Assigned CO, but shall not relieve the Assignor from any obligation under the remainder of this Agreement.
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