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June 26, 2006

VIA ELECTRONIC MAIL

Ms. Diane Rhéaume

Secretary General

Canadian Radio-television and

    Telecommunications Commission

Ottawa, Ontario

K1A 0N2

Dear Ms. Rhéaume:

Re:  Part VII Application to Revise the Telecommunications Fees Regulations, 1995
AOL Canada Inc. wishes to offer the following comments in respect of the above Part VII Application, filed on May 26, 2006 by Aliant Telecom Inc. and Bell Canada (the “Application”). 

1. AOL Canada is a wholly-owned affiliate of AOL, L.L.C. which operates an expanding suite of online interactive services tailored to the Canadian marketplace, including the Canadian versions of the AOL® and Netscape® Internet access services, as well as leading Internet brands such as AOL.CA, Netscape.CA, and AOL Instant MessengerTM. AOL Canada is also presently offering consumer Voice-Over-IP services in Canada under the TotalTalkTM brand.

2. For the reasons set forth below, AOL Canada opposes the request by Aliant Telecom Inc. and Bell Canada (the “Companies”) for the Commission to revise the Telecommunications Fees Regulations, 1995 (the “Regulation”) in the manner set forth in their Application. AOL Canada therefore submits that the Application should be denied.

3. AOL Canada has also been given the opportunity to discuss the arguments to be put forward by Primus Communications (Canada) Inc. in this proceeding, and we are in general agreement with those positions. We therefore wish to register our support for those submissions, without repeating them below. 

Change to the Current Fee Structure is Unnecessary and Premature

4. First and foremost, AOL Canada notes that the Commission has already repeatedly reviewed the Regulation and the basis for assessing the applicable fees, and found that reform in this area is unnecessary. We note that the Companies have neither claimed nor demonstrated that the current regime imposes any hardship upon them, the Commission or Canadian society at large, nor have they shown that the current fee structure is inconsistent with the mandate or operations of the Commission. The Application, in our view, seeks to resolve a problem that does not exist. 

5. Fundamental changes to the fee structure, on the other hand, may predictably contribute to business uncertainty, discourage investment and innovation, and ultimately harm the state of competition for telecommunication services in Canada. That risk may be particularly acute with respect to those smaller, innovative telecommunication and applications providers who most rely on the benefits of regulation but have not yet captured appreciable share of the available markets. We also note that those third parties who pay access or user fees to the tariff-filing carriers for use of telecommunications facilities are already indirectly subsidizing the carriers’ overall costs of operating the services, such that imposing additional fees on that secondary community would arguably represent a form of double recovery.

6. We also believe that the changes requested in the Application, whatever their merits, would be premature if implemented today because the future of telecom regulation in Canada, and consequently the appropriate basis and scope of the fees contribution regime, is still under vigorous review. 

7. We are mindful that the Final Report of the Telecom Policy Review Panel (the “TPR Report”) was issued only a few short months ago. That report addressed many of the same issues of regulatory financing, standards and efficiency that are raised in the Application. Indeed, the Application cites the TPR Report specifically at paragraph 22, as support for the Companies’ recommendations. However, therein lies the problem with this Application, because the TPR Report called for a complete regulatory reform. Under the revamped regulatory regime as envisaged by the TPR Panel, a new set of inter-locking and countervailing rules and institutions would be established, each creating a new set of checks-and-balances to promote competition while restraining abuse of market dominance, etc. As a package, all those recommended reforms might form a coherent whole; any reform on its own, however, is likely to be destabilizing. 
8. On balance, AOL Canada does not support the findings or recommendations of the TPR Panel, nor do we wish to see the implementation of their re-imagined regulatory regime in Canada. We believe that a comprehensive and competitive wholesale-access regime with strong regulation by the Commission to prevent abuse of market dominance is a preferred vision, and one that will better encourage research, investment, and competitive delivery of emerging telecommunications services in Canada. However, regardless of our differences with the TPR Panel, AOL Canada does not believe that the TPR Panel would endorse, nor should the Commission permit, a partial implementation of isolated recommendations from of the TPR Report. It is AOL Canada’s belief that the Companies are effectively seeking, through this Application, to “cherry-pick” specific elements of the TPR Report that favour their own business interests, without appropriate deference to the overall framework within which those elements are supposed to operate.  We do not believe that approach is appropriate.
9. Recent statements from public officials also suggest that a re-examination of some of the Commission’s priorities may soon be underway, with a view to bringing greater efficiency and accountability. If this review is to take place in our future, it is AOL Canada’s view that there is no need to make ad hoc changes at this time, such as those requested in the Application, prior to any upcoming reform process having been formally undertaken and comprehensively concluded. Indeed, such ad hoc changes are likely to contribute to business uncertainty, discourage investment and innovation, and ultimately harm the state of competition for telecommunication services in Canada.
10. We do have some sympathy for the Companies’ request that there be systems of transparency and accountability regarding regulatory functions, as a general principle of ongoing good governance. We would also expect, if such standards and accountability mechanisms were considered and implemented pursuant to the review anticipated at paragraph 9 above, that such standards would apply to all regulatory functions of the Commission (including the processing of Part VII applications and other dispute resolution procedures relied upon by other participants in the regulatory process) and not only with respect to those activities, such as the tariff-approval processes, where reform might unduly benefit the tariff-filing entities. 

11. We are concerned therefore that the Application (and similar proceedings in the future) may potentially result in an unbalanced application of reforms and standards, adopted on a piecemeal basis more in response to the urgings of persistent ILEC regulatory law departments than to any actual need for reform, and in the absence of any overall and consistent approach. We suggest therefore that it may be preferable for the Commission, on its own initiative, to continually undertake a balanced internal review of appropriate standards and reporting mechanisms generally, and to then submit a comprehensive proposal for industry consideration and public comment. AOL Canada would support such a process. At a minimum, we submit that standards relating to Part VII Applications and other dispute mechanisms should be established, after a public consultation, prior to any changes being made to the fee regulations, to ensure that all stakeholders in the regulatory process receive service on an equal basis.
The Responsibilities of the Commission Have Not Fundamentally Changed

12. We also wish to take this opportunity to take issue with the Companies’ recommendations at paragraph 44 of the Application, and with the underlying arguments in support of those recommendations.  As noted in paragraph 5 above, we do not believe that the Companies’ have effectively identified any fundamental “inequity” in the current contribution regime, nor do we support the Companies’ proposal for remedying any such inequity.  

13. The Regulation levies fees for the purpose of recovering costs that the Commission determines to be attributable to the performance of its responsibilities under the Telecommunications Act (the “Act”).
 Those responsibilities include, but extend far beyond, the “tariff-related work” the Companies have chosen to emphasize. We submit that the Commission’s responsibilities are, and always have been, entirely concerned with oversight of the national telecommunications infrastructure that is owned and operated by the tariff-filing entities, promoting the public interest in a manner consistent with the policy objectives described at Section 7 of the Act. The digital “revolution” of the last decade, in our view, may have raised new issues and brought new Canadians to the discussion, but the fundamental responsibility of the Commission has not changed. 
14. In the Application, the Companies provide a long list of “new” issues arising in recent Commission proceedings: wireless number portability; municipal access to E911; VoIP regulation; extension of price caps; forbearance of local exchange services; entertaining Part VII applications; and monitoring competition. The Companies also provide a long list of other stakeholders in these recent (tariff, and non-tariff) regulatory proceedings: CLECs; resellers; VoIP providers; industry groups; consumer advocates; health and community groups; government; municipalities; ISPs; and special interest groups. The Companies submit that the participation of these entities in rule-making is driving up regulatory activity and costs. What the Companies overlook, however, is that all of these groups are participating at the invitation of the Commission, to better develop regulatory principles that serve all Canadians, and whose participation is motivated in large part by a distrust in the ability of mere competitive forces to cause the tariff-filing carriers to operate their telecommunication networks in the public interest.
15. Similarly, we also note that many of the disputes brought before the Commission, through the filing of a Part VII Application or otherwise, directly relate to perceived abuses by the dominant carriers. Clearly the tariff-filing carriers are themselves the cause, at least indirectly, of much of this non-tariff regulatory activity. The use of Commission proceedings to advocate for the public interest is clearly not a new phenomenon. Non-tariff submitting entities have always used their prerogative to seek relief from the Commission; the fact that such activity continues today does not represent a change in the responsibilities or purview of the Commission.
16. It is therefore AOL Canada’s belief that the Companies have failed to demonstrate a compelling practical or principled need for any change to the current Regulation at this time.
17. In light of all of the above, AOL Canada submits that the Application should be denied. 

Yours very truly,

[signed]

Derek A. Rowsell

Director, Regulatory Affairs

c.c. Aliant Telecom Inc. – regulatory.matters@aliant.ca 

c.c. Bell Canada – bell.regulatory@bell.ca 

*** End of Document ***

� Section 68, the Telecommunications Act.
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