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Jonathan L. Holmes

Director, Regulatory Affairs

Tel:   416.207.7747

Fax:   1.877.329.1252

Email:  regulatory@primustel.ca

26 June 2006

Ms. Diane Rhéaume

Secretary General

Canadian Radio-television and

  Telecommunications Commission

Ottawa, Ontario

K1A 0N2

Dear Ms. Rhéaume:

Subject
Part VII Application by Aliant Telecom Inc. and Bell Canada – Application to revise the Telecommunications Fees Regulations, 1995
1.
Primus Telecommunications Canada Inc. (Primus) is in receipt of a Part VII application by Aliant Telecom Inc. and Bell Canada (the ILECs) to revise the Telecommunications Fees Regulations, 1995.  Pursuant to section 60 of the CRTC Telecommunications Rules of Procedure, Primus hereby submits its intervention on this application.

Introduction

2.
The ILECs’ requested relief is set out in paragraphs 44-46 of their application:

44.
It is imperative that the Commission move quickly to resolve the inequities of the current Regulations.  There is no justification for the inconsistent treatment of revenues in the determination of telecommunications fees or for the inappropriate criteria used to determine which service providers pay fees.  A more equitable approach would be one similar to that used to determine contribution payments.  Under such an approach telecommunications fess would be payable by all telecommunications service providers and on a consistent base of revenues, i.e..[sic] their total Canadian Telecommunications Service Revenues (CTSR).  The Commission should also secure funding from sources other than telecommunications fee payers where appropriate, e.g., for costs related to the establishment and administration of a national DNCL.

45.
Consistent with Treasury Board principles, and adopting the User Fees Act as a guide, the Commission should consult with industry to establish measurable service standards with regards to its activities, and publish the results of the Commission’s performance with regards to these standards on a quarterly basis.  Further, a mechanism for remedial action should be established in the event service standards are unmet.  Such an approach will facilitate regulatory transparency and equity, reduce the regulatory harm caused to telecommunications fee payers and contribute to the stability of telecommunications markets.

46.
The Commission should undertake a review of its cost structure and commit to reducing activities which do not contribute to the objectives of the Telecommunications Act.  At a minimum, until such time as the telecommunications fees are determined in a more equitable and rational manner, the Commission ought to freeze the telecommunications fees at the 2005-2006 level.  Finally, the Companies request that the Commission make the 2006-2007 fees interim pending review of the current regulations.

3.
Primus notes that there are a number of facets to the ILECs’ application:

· The ILECs believe that telecom fees are too high and continue to grow;

· The ILECs believe that the base of contributing companies is too small given the origins of the current and anticipated project load of the Commission.  The ILECs also believe that certain companies are able to avoid paying fees based on their corporate structure; and,

· The ILECs’ argue that the current fee-setting process is inconsistent with Treasury Board policies related to external fees, user fees and cost recovery procedures.

4.
Primus submits, however, that the principle motivation for the ILECs’ application is to reduce the magnitude of their current share of the Commission’s annual fee.

The Commission should issue a public notice
5.
At paragraph 5 of their application the ILECs note that when the Commission last addressed the issue of telecom fees it issued a public notice and called for comments.
  In the same paragraph the ILECs go on to state that:

The telecommunications industry has changed significantly since 1995 when the Regulations were issued.  Virtually all traditional service markets have been opened to competition, and a host of new services and suppliers have redefined the industry. (emphasis added)

6.
Primus submits that in light of the fact that the Commission issued a public notice the last time it considered changes to the telecom fees and in light of the fact that many of the new service suppliers referred to by the ILECs may not have been aware of the ILECs’ application, the Commission should issue a public notice on this issue.  Primus acknowledges that the ILECs indicated that they have distributed the application to the list of Telecommunications Service Providers (TSPs).  However, it is Primus’ understanding that many TPSs do not have dedicated regulatory staff that monitor the industry for such applications.  No doubt the largest and most sophisticated TSPs are aware of this application and have considered its implications.  However, Primus submits that these companies are already paying telecom fees and have the same interest in reducing the magnitude of their current share of the annual fee.

7.
In their application the ILECs also make reference to the public process initiated by the Commission to expand the scope of contribution paying services.  In their application the ILECs argue that:

The Commission could broaden the base of parties bearing Commission costs by using the same criteria it used to determine both the base of contribution service providers and the base of revenues to be used to determine the ration of contribution payable.
 (emphasis added)

8.
The ILECs acknowledge that their proposal will expand the base of fee paying TSPs in much the same way as the expansion of contribution eligible services did.  Primus submits, therefore, that before it makes any major changes to the telecom fees regulations the Commission must ensure that companies that may be adversely impacted by the proposal are fully aware of the issue, understand it to the extent possible and have the opportunity to comment meaningfully on it.

The TPR Panel report
9.
Primus submits that the ILECs’ application may be premature given the fact that telecom fees and other of the issues raised by the ILECs in their application are the subject of some of the recommendations of the TPR Panel Report.  For example:

Recommendation 9-11 – The CRTC should establish and adhere to published performance service standards for the various forms of regulatory proceedings it runs.  These standards should be developed in consultation with the telecommunications industry and the public.

Recommendation 9-12 – When the CRTC proposes to introduce or to change a regulatory approach or rule, it should routinely publish a notice seeking comments on specific proposals or options being considered.  The notice should set out the background and the supporting rationale for the proposed approach or options.

Recommendation 9-31 – The Telecommunications Fees Regulations, 1995 should be amended so all telecommunications service providers are required to pay a pro rata share of the annual costs of CRTC and TCT telecommunications activities.  Shares should be calculated using the same approach and exemptions as are used under the existing subsidy regime for local residential service in high-cost areas.

10.
The ILECs’ only reference to the TPR Panel report comes in paragraph 22 and 23 of their application in the context of their arguments around competitive equity.  Primus is concerned that the ILECs’ application may pre-empt a more comprehensive analysis of how the Commission regulates the telecommunications industry and, in fact, how the Commission itself is structured and functions into the future.  Primus submits that the Commission should not paint itself into a corner on one of the narrow issues raised by the TPR until the wider discussion concerning the role and powers of the Commission has taken place.  Once the questions of the regulation and the role of the Commission has been fully discussed, Primus reiterates its call for a public notice proceeding on this issue.

The Treasury Board’s cost recovery principles
11.
In their application the ILECs make arguments relating to the Treasury Board’s cost recovery principles that apply to government agencies that charge user fees.  Primus notes that only one of these principles deals with equity.  The majority of the remaining principles deal with standards of accountability and efficiency.  Primus submits that the six cost recovery principles should not be subdivided into individual principles or groups of principles.  They should be considered a package.  If the Commission decides to tackle the issue of the Treasury Board’s cost recovery principles, change its regulatory approach on telecom fees and determines that greater equity is required with regard to the question of the number of TSPs that pay telecom fees, it must also tackle the remaining five principles at the same time.

12.
By way of example, Primus submits that the issue of accountability and service standards remains an issue for some TSPs in the industry.  Primus submits that the ILECs have been the primary beneficiaries of recent procedural improvements and faster response times by the Commission.  As the ILECs point out, the CRTC has new implemented service standards relating to tariff approvals.  As noted by the ILECs in paragraph 15 of their application:

The Commission has indicated that its new accelerated tariff approval process has reduced the average time to dispose of retail tariff applications by 50%.

13.
However, Primus respectfully submits that new and improved standards relating to Part VII applications and other dispute mechanisms should also be established, after a public consultation,  prior to any changes being made to the fee regulations.  It is these other mechanisms that are relied upon most by the competitive industry.  Primus realizes that the general nature of most Part VII and dispute processes are more complex than the typical retail tariff application.  However, the accountability and partnership principles  should also be relied on by the Commission and it should consult with the competitive industry in developing new service standards.

14.
Primus submits the following example that substantiates the need for increased accountability concerning decisions made by Commission staff.  On 6 June 2006, Primus filed an application requesting the Commission to review and vary certain aspects of a recent Commission decision.  Primus also requested that the Commission issue a stay of the implementation of these aspects of the decision.  Finally, Primus  requested that the Commission initiate an expedited process to consider its application for a stay.  In rejecting Primus’ call for a stay Commission staff merely stated the following:

Commission staff considers that it is not appropriate to initiate an expedited process under the circumstances. (emphasis added)

15.
Commission staff failed to provide further explanation as to what “the circumstances” were behind its decision not to initiate the requested expedited process.
  Other than the prospect of informal discussions with Commission staff, Primus has very few options available to it in seeking to obtain further information on why its application was rejected.  Accountability and service standards, and the other principles, must be addressed at the same time as equity issues in order for the changes proposed by the ILECs to be equitable across the entire industry.  Once again, Primus respectfully submits that the Commission should not deal with the issue of equity in isolation.

Causality
16.
In their application the ILECs make reference to the expansion of contribution eligible services as support for their arguments.  As noted earlier in paragraph 2 of this submission the ILECs argue that all TSPs should be “required contributors” for telecom fees purposes.

17.
Primus submits, however, that on the issue causality, the ILECs proposal is the “orange” to the “apple” of the percent of revenue contribution regime.  The comparison between the two is not that simple.  It was logical to include revenues from the services offered by a wide range of TSPs for contribution purposes in the move away from per minute toll contribution.  It would not have been logical to demand contribution payments from industry associations, public interest advocacy groups or individual citizens, even those that were active in the regulatory arena.

18.
When it comes to telecom fees, however, Primus questions whether it would be logical to exclude these types of organizations and only impose the requirement to pay fees  on TSPs.  For example, Primus notes that the now disbanded CCTA, a non-TSP, filed regulatory applications on behalf of its membership and was an otherwise very active participant in the regulatory process.  The same logic can be applied to applications made by other non-TSPs.  If applications from these types of organizations result in the Commission initiating a public proceeding or other regulatory action, it is unclear to Primus why these organizations should be excluded from any new, wider ranging telecom fees regime.

19.
All of which is respectfully submitted.

Yours truly,
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Jonathan L. Holmes

Cc:
Aliant


Bell Canada


Telecommunications Service Providers
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� See Proposal to enact Telecommunications Fees Regulations, Telecom Public Notice CRTC 94-57, 8 December 1994.


� The ILECs’ application, paragraph 27.


� Commission Staff letter, dated 21 June 2006.
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